‘DEPOSITED BY THE 
UNITED STATES OF * : 


[No. 44] 
SUBCOMMITTEE HEARING ON H. R. 3513 


House or Represenratives. 

CoMMITTER ON ARMED SERVICES, 
SUBCOMMITTEE No. 1, 

Washington, D. C., Friday, March 8, 1987. 

The subcommittee met at 10 a. m., the Honorable Overton Brooks 
(chairman of the subcommittee) presiding. 

Mr. Brooks. Now, ladies and gentlemen of the subcommittee, we 
have one more bill here, H. R. 3513. It is by Mr. Winstead. It is a 
department bill. 

(The bill referred to is as follows:) 


[H. R. 3513, 85th Cong., Ist sess. ] 


A BILL To amend title 10, United States Code, relating to the entitlement to reenlistment 
under certain circumstances of certain former officers 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title 10, United States Code, is amended 
as follows: 

(1) Section 3258 is amended to read as follows: 

“§$ 3258. Regular Army: Reenlistment after service as an officer 

“Any former enlisted member of the Regular Army who has served on active 
duty as a Reserve officer of the Army, or who was discharged as an enlisted 
member to accept a temporary appointment as an officer of the Army, is entitled 
to be reenlisted in the Regular Army in the enlisted grade that he held before 
his service as an officer, without loss of seniority or credit for service, regardless 
of the existence of a vacancy in his grade or of a physical disability incurred or 
having its inception in line of duty, if (1) his service as an officer is terminated 
by an honorable discharge or he is relieved from active duty for a purpose other 
than to await appellate review of a sentence that includes dismissal or dishonor- 
able discharge, and (2) he applies for reenlistment within six months (or such 
other period as the Secretary of the Army prescribes for exceptional circum- 
stances) after termination of that service. However, if his service as an officer 
terminated by a general discharge, he may, under regulations to be prescribed 
by the Secretary of the Army, be so reenlisted.” 

(2) Section 3448 (d) is repealed. 

(3) Section 8258 is amended to read as follows: 


“§ 8258. Regular Air Force: reenlistment after service as an officer 


“Any former enlisted member of the Regular Air Force who has served on ac- 
tive duty as a reserve officer of the Air Force, or who was discharged as an en- 
listed member to accept a temporary appointment as an officer of the Air Force, 
is entitled to be reenlisted in the Regular Air Force in the enlisted grade that 
he held before his service as an officer, without loss of seniority or credit for 
service, regardless of the existence of a vacancy in his grade or of a physical 
disability incurred or having its inception in line of duty, if (1) his service as 
an officer is terminated by an honorable discharge or he is relieved from active 
duty for a purpose other than to await appellate review of a sentence that in- 
cludes dismissal or dishonorable discharge, and (2) he applies for reenlistment 
within six months (or such other period as the Secretary of the Air Force pre- 
scribes for exceptional circumstances) after termination of that service. How- 
ever, if his service as an officer terminated by a general discharge, he may, under 
regulations to be prescribed by the Secretary of the Air Force, be so reenlisted.”’ 

(4) Section 8448 (d) is repealed. 


Mr. Brooks. I don’t think it will take us long, since we are here. 


We don’t have much time, but I think we can clean it up and then go 
into executive session and decide on what we want to do. 


86006—57—No. 44 (2867) 























2868 


Mr. Ducanper. This is Maj. John S. Gibbs. 

Mr. Brooxs. Just have a seat, Major. 

Tell us very briefly what this bill does. 

Major Gress. Actually what this bill does, Mr. Chairman, is to set 
up a provision in law which will permit the Department of the Army 
and the Department of the Air Force, to deny the right to serve in 
enlisted status to certain former commissioned Reserve officers and 
warrant officers and former temporary commissioned officers and war- 
rant officers, who have been given a general discharge from their com- 
missioned status or their warrant officer appointed status. 

Under the present legislation we are required to revert the tempo- 
rary warrant officer to the grade which he held at the time he entered 
on active duty as a warrant officer. 

In the case of certain Reserve commissioned officers and temporary 
officers, we are required to restore them to the Regular Army grade 
which they held prior to entry on commission or warrant status. 

That, essentially, is the major point of our request here. 
(The statement submitted by Major Gibbs is as follows:) 











































STATEMENT OF MAJ. JOHN S. Grpps, CONCERNING H. R. 3513, 85TH CONGRESS 





Mr. Chairman and members of the committee, I am Maj. John 8S. Gibbs of the 
Enlistment Eligibility Branch, Military Personnel Procurement Division, Office 
of the Adjutant General, Department of the Army. The Department of the 
Army has been designated as the representative of the Department of Defense 
for this legislation. I represent the Department of the Army for that purpose. 

I have a brief prepared statement which I would like to present to the com- 
mittee. 

The purpose of this proposal is to permit the Army and the Air Force to deny 
the opportunity for further military service to certain former commissioned and 
warrant officers who have demonstrated that they do not possess the minimum 
qualifications required for retention in the military service. 

Section 3258 of title 10, United States Code, entitles Regular Army enlisted 
personnel who serve on active duty as Reserve commissioned or warrant officers, 
or who are discharged to accept temporary appointment as commissioned or 
warrant officers, to be reenlisted in their former grade if their service has been 
terminated honorably. Another statutory provision, section 3448 (d) of title 
10, United States Code, provides that a person appointed a temporary warrant 
officer under section 3448, is entitled “upon termination” of his appointment, 
to the grade held by him at time of appointment. Such a member, therefore, is 
entitled to the grade he held at the time of his temporary appointment, regard- 
less of the character of that termination. Other sections of title 10, United 
States Code (secs. 8258 and 8448 (d)), contain identical authority pertaining to 
Air Force personnel. 

Whether to give a commissioned or warrant officer, discharged under honor- 
able conditions, an honorable discharge or a general discharge depends on the 
character of the service rendered and the particular facts in each case. An 
individual given an honorable discharge should, of course, have the right to 
continue to serve in his former Regular enlisted grade. A general discharge, 
however, should not entitle such an individual as a matter of right to his former 
enlisted grade, because he may have been discharged under circumstances which 
Clearly show that he is not qualified for further military service. In this con- 
nection, a general discharge may be given an officer upon resignation under 
circumstances involving moral or professional dereliction but not warranting 
trial by court-martial, or habitual minor misconduct, for homosexual tendencies 
not manifested by overt acts while in the service, and for other reasons which 
indicate that he should no longer be permitted to continue in the-military service. 
On the other hand, a commissioned or warrant officer who is not discharged 
but who is relieved from active duty for any purpose other than to await 
appellate review of a sentence that includes dismissal or dishonorable discharge 
by a general court-martial, should be entitled to his former enlisted grade. 

In some instances enlistment of former commissioned or warrant officers who 
receive a general discharge operates to the disadvantage of the military service, 
since this mandatory requirement tends to lower the prestige of the noncommis- 
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sioned officer corps. Although such an officer eliminated for inefficiency might 
perform satisfactorily in a lesser capacity, standards of morality and personal 
conduct in the Army and the Air Force must be maintained at a high level. The 
Department of Defense, therefore, recommends enactment of this bill. 

Enactment of this legislation will cause no increase in the budgeting require- 
ment for the Department of Defense. 

The Bureau of the Budget has advised that it has no objection to the submis- 
sion of this proposal for the consideration of the Congress. 

Representatives of the Air Force are present. 

The Navy and the Marine Corps do not have this problem; and have indi- 
cated that they have no objection to this proposal. 

I have appreciated this opportunity of appearing before the committee and 
shall be happy to answer any questions you may have on this bill. 

Mr. Brooxs. What do you mean by “general discharge” ? 

Major Gress. A general discharge, sir, is a type of discharge which 
is given to an officer under certain circumstances which do not—in 
cases in which an oflicer may be involved in moral or professional der- 
eliction, but which do not completely justify trial by court-martial. 

Mr. Brooxs. It is not an honorable discharge, is it? 

Major Gieps. It is an honorable-type discharge, but it is what we 
call a general discharge under honorable conditions. It is a lesser 
degree honorable discharge; yes, sir. 

Mr. Brooxs. Any questions ? 

Mr. Devereux. Yes, sir. 

Mr. Brooks. All right. 

Mr. Deverrux. When an officer or a warrant officer—let me get this 
straight in my mind—if they have served as a warrant officer or an 
officer and have received a general discharge and then they will not be 
allowed to enlist. 

Major Gress. Tliat is the purpose of this legislation. I want to 
make one point clear, Gheared That a part of this legislation exists 
only in the case of former Regular Army enlisted men who since 1940 
have been brought on in commissioned status or appointed to warrant- 
officer status. 

We are required under the present legislation to restore them to the 
grade which they held prior to their entry on commissioned service. 

The legislation now reads as long as their commission or appoint- 
ment was terminated honorably. That is the point in question. 

Mr. Devereux. I am a little vague on this. Then the Regular Army 
enlisted man who is advanced temporarily to a warrant or commis- 
sioned status, reverts back to his enlisted status, he must be accepted 
then as an enlisted man in the grade that he held prior to advancement ? 

Major Gress. That is correct, sir. 

Mr. Devereux. Regardless of how his commission or warrant status 
is changed ? 

Major Gipss. That is right, sir. 

Mr. Devereux. Whether he gets a general discharge from that? 

Major Girprs. Yes, sir. 

Mr. Devereux. Does it make it a difference then 

Major Gisss. The way in which the legislative request is worded 
now, sir, amends it to read where the discharge is an honorable dis- 
charge. 

Under the present wording of the legislation it is where the appoint- 
ment or commission is terminated honorably. Under the present inter- 
pretations, a general discharge under honorable conditions fulfills 
the requirements of the 1940 statute. 

Mr. Brooks. Will the gentleman yield? 
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Mr. Devereux. Yes. 

Mr. Brooxs. That general discharge is a little less than an honor- 
able discharge as you and I interpret the meaning of an honorable 
discharge / 

Major Gispgs. Yes, sir, it is of a lesser degree. 

Mr. Devereux. May I ask another question now / 

When an officer or warrant officer is tendered this general discharge 
for one reason or another, is he afforded the opportunity of requesting 
a court-martial 4 

Major Gress. I am sure that I am right in saying that in practically 
all cases these individuals have been afforded that right, sir. They 
either have been afforded the right of court-martial or of resignation 
in lieu of elimination or in lieu of court-martial. 

Mr. Ducanver. They have no right in law, do they, to demand a 
court-martial ¢ 

Major Gress. Yes, sir. 

Mr. Bray. They do not. 

Mr. Ducanper. They do not have the legal right to demand a court 
martial. 

Major Gisps. No; they do not. 

Mr. Devereux. Isn’t it conceivable that a person may not be quali- 
fied to serve as a commissioned officer or warrant officer, but might he 
not then be qualified to serve as an enlisted man ? 

Major Gisps. In instances, that is true, General, especially with 
regard to cases where an individual might possibly be inefficient as an 
officer. There are certain circumstances under which he could possibly 
serve as a noncommissioned officer or in an enlisted status. 

But in the main the cases which we are concerned with are cases 
involving moral and/or professional dereliction of duty, such as an 
individual who fails to pay his bills, who keeps in constant state of 
indebtedness, who may misrepresent things officially, who is intoxi- 
cated on numerous occasions, all of which, in themselves, may not 
essentially warrant trial by court-martial, but are of such consequence 
that we feel that such personnel are not suitable for return into the 
Army. 

Now, also, the purpose of the bill is not to set up an absolute manda- 
tory action against these individuals. It is designed to permit the 
Department of the Army to exercise discretion in either accepting or 
rejecting them, based on the circumstances of each individual case. 

Mr. Devereux. Would he have the right of appeal in any way as to 
his general discharge / 

Mr. Ducanper. There is a review board. 

Major Gisps. Yes, sir. He may appeal his discharge or case to the 
Army Discharge Review Board for review. 

Mr. DEVEREt x: May he be represented by counsel and appear before 
the Board in such circumstances ? 

Major Gisss. Yes, sir; that is right. 

Mr. Devereux. Thank you. 

Mr. Brooxs. Any further questions ? 

Thank you very much, Major. We appreciate your help. 

Now, the subcommittee will go into executive session. 

(Whereupon, at 11:57 a. m., the subcommittee proceeded in execu- 
tive session. ) 
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